ivil Liberties in New York |WYCLU Plans: Appeal 
; Of Ruling on | Teche 


| 


} NYCLU plans to appeal the dismissal of its petition for 

sa l an order ailing the City to issue a permit for a publie 
{ park speech by George Lincoln Rockwell, self-styled head 

of the American Nazi Party. 

‘3 i The Union had maintained 
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Why NYCLU Is Supporting Rockwell 

This issue of “Civil Liberties in New York” bears testimony 
to the great variety of problems with which NYCLU is concerned : 
in its day-to-day activity, cases. involving all sorts of people and 
all kinds of civil liberties issues. 

Our action in behalf of George Lincoln Rockwell is just one of 
many cases, both for NYCLU and for our counsel, Emanuel Red- 
field, who is handling the Rockwell matter for the Union. But be- 
cause of the intense and widespread controversy which our partici- 
pation in this case has aroused, we are devoting more space than 
usual to it, in an effort to present clearly to all of our members the 
reasons why NYCLU has taken its stand in support of Rockwell's 
right to speak. 

The news story starting on page one gives the essential legal 
basis of NYCLU’s action in court. The editorials reprinted on this 
page incorporate some of our key reasons from a civil liberties 
viewpoint. 

It is always difficult to defend free speech and assembly when 
they involve views which are not only undemocratic, but reprehensi- 
ble and abhorrent. We have received letters from individuals ex- 
pressing passionate emotional feelings in opposition to our action. 
We recognize their sincere concern and horror, but it is perhaps those 
very emotions which indicate just why we feel it is so important to 
defend the rights of the Rockwells among us. 

The clear and present danger test established by the Supreme 
Court permits speech so long as there is no direct incitement to il- 
legal action by a speaker, in the sense of urging his followers to com- 
mit immediate violence. This means that a speech cannot be pro- 
hibited because those who disagree with the speaker are stirred to 
anger, even to the point of trying to stop him by force. The other 
criterion of the clear and present danger rule is that a meeting may 
not be prohibited unless it creates a riot, disorder, interference with 
traffic or other threats to public safety which the police are unable 
to control. 

It is evident, therefore, that it was not Rockwell who would en- 
danger the community’s peace and security by merely making his 
speech—regardless of what he were to say. Where peace and order 
might have been disrupted was through those who opposed Rockwell 
so violently that they were prepared to attack him—and, in fact, 
did so when he appeared in a New York court. It was the threat of 
further violence on the part of these protesters which Mayor Wag- 
ner gave as the reason for his ban, although the Police Commission- 
er stated that the police could handle the situation and maintain 
order. 
This presents the danger of government decision by mob action 
—and might be compared with Governor Faubus’ action in the Little 
Rock school desegregation crisis. In both cases, although the local 
police force said it could take care of the situation, the pressure of 
the mob won out. The failure to retain confidence in the ability of 
the police to maintain order in both cases directly breached consti- 
tutional! rights. 

Applying a double standard where free speech is concerned has 
other implications. Unless we uphold the right of provocative speech, 
we may establish dangerous precedents. Southern legislators, for 
example, explain the rash of anti-NAACP laws violating freedom of 
expression by maintaining that the NAACP’s activities and those of 
the “sit-in” students tend to disturb the community’s peace. 

You can’t have it both ways. 

And, although not strictly part of the civil liberties problem, 
it is noteworthy to point how much more effective those who honest- 
iy opposed Rockwell would have been had they truly wished to ren- 
der him meaningless and insignificant—by encouraging a boycott 
of his meeting, supporting full police protection and protesting 
silently by staying away—or by sponsoring their own meetings 
answering Rockwell's views. 

Rockwell would then have received no national publicity, no 
widespread newspaper and television audience for his mouthings, no 
martyrdom among his fellow crackpots. 

Have we so little faith in freedom that we believe one man with 
outrageous and repulsive views can exert a powerful influence on a 
number of our fellow citizens? 

If we are to preserve freedom of speech—as we have through 
the years despite many setbacks—we cannot deny it to those whose 
ideas we hate, even those who would, if they came to pewer, sup- 
press all our rights. No consistent line can be drawn in deciding 
where we stop defending someone’s right to speak, without ulti- 
mately threatening the free speech of all minority groups. 

Our standard is—and must remain—-a distinction between words 
on one hand, and acts, or a clear and present danger of overt acts 
of violence, riot or disorder by a speaker on the other hand. There 
are more important battles to be fought to defend and strengthen 
our civil liberties—and we are proud to be in the forefront of the 
fight. This is one more case on our docket in behalf of free speech 
for everyone. We cannot protect individual] rights with a double 
‘standard. 
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| Newspaper Editorials on Rockwell 


| , ° , ° . . 
| (Editor's note: Reprinted below are excerpts from editorial comments 
| in leading newspapers on the Rockwell case). 


“., . It is because we believe in the First Amendment even when 


| (THE NEW YORK TIMES, June 23, 1960) 
| 
| it hurts that we disagree with Mayor Wagner’s decision. This pur- 


| city’ would follow... 


“But Rockwell is not going to shake the foundations of this Re- | 
| public. If he were left quietly to speak his piece, however revolting | 
and abominable it is, he would create no impact. It is only when he or | 
| his henchmen are throttled, or physically attacked as one of them fi- | 
nally was in Washington, that they achieve the attention they crave, | 
| and we begin to chip away at the structure of the free and liberal so- | 


| ciety in which all of us believe—all but the Rockwells, the extremists 
| of Right and Left. 

“The Mayor states that Rockwell’s presence would cause 
but the Police Commissioner has said he could furnish ‘the necessary 
| police protection.’ We regret that the Mayor has panicked before a 
miserable and contemptible hate-monger.” 


a 


NEW YORK POST, June 23, 1960) 

. George Rockwell, denied a permit to 
free speech here, achieved what he was really after: an uproar. His 
| success is, in a sense, the triumph of deep and bitter emotion, of in- 
| radicable memory, over reason. Those who tried to stop him because 
| they disapproved so violently of his evil fantasies did not further the 
| cause of democratic principles. 

“We believe the Bill of Rights covers all forms of political mad- 
| ness; that the test of men’s devotion to it comes when they are forced 
| to endure the sound of loathsome voices; and that only the presence 

of a ‘clear and present danger’ warrants any modification of that prin- 
| ciple. The few fanatics who make up the Nazi party present no such 
| danger, despite Rockwell’s poisonous libel against Jews and Negroes 
and his implications about gas ovens. His paranoid race-hatred al- 
| though it echoes Adolf Hitler’s, does not give us any sense of the 
immediacy of a new Hitler, nor do we harbor fear of his kind of terror 
| in this free country. The emotional and even hysterical response, under- 
| standable though it may have been, to Rockwell’s evocation of the 


| (THE 


| ghost of Hitler, coupled with the promise of physical violence from in- | 


| dividuals and veterans’ groups if the July 4th speechmaking were al- 
| lowed, constituted the more imposing threat to law and order .. .” 


| (Column by Max Lerner, NEW YORK POST, June 24, 1960) 

“. .. My reading of German history is that Hitlerism triumphed 
|in Germany partly because the Germans had no strong tradition of 
| civil liberties and the rights of minorities. A people that neglects civil 
| liberties is bound to neglect the rights of minorities. A people that be- 
| lieves deeply in the first is bound to believe deeply in the other. The 
| American civil liberties tradition is strong. Let us keep it strong, as 
ja better protection against native Nazis than any police clubs could 
ee ad 


(THE BOSTON HERALD, June 27, 1960) 
. . Mayor Wa'gner has acted as both judge and jury here. He 


“ 


| 

| 

| 

| has, in effect, adjudged Rockwell guilty of a crime that has not been 
committed. This prior restraint is almost certainly unconstitutional, 

j and we commend the New York Civil Liberties Union for defending 

| Rockwell... All Americans are a little less free for what Mr. Wagner 

| has done.” 


| (EXPRESS, Easton, Pa., June 27, 1960) 


“Politics, according to the old saw, makes strange bedfellows; 
| but so does the effort to uphold the guarantees of a Constitution writ- 
ten for free men. And there is no more dramatic evidence of this than 
| the spectacle of the American Civil Liberties Union, one of the sturdi- 
| est defenders of the protections and freedoms written and implied in 
the Constitution and its amendments, going to bat legally for the 
neurotic hate-monger George Lincoln Rockwell .. . 

“The ideas expressed by Rockwell's group of racist fanatics, as 
| well as the philosophies of many such individuals and organizations 
jin the United States, are decidedly un-American; their right to ex- 
| press their views is as American as the Flag, the symbolic eagle, the 
House Speaker's mace, the Declaration of Independence. 

“This truth is bound in the First Amendment of the Constitution, 
and it has been America’s most plentiful source of strength over the 
years, yet it is the most frequently attacked and threatened principle 
underpinning the house of freedoms. Do we really fear that expres- 
sion of ideas such as those espoused by the neo-Nazis and the Com- 
munists can prevail against the American concepts of democracy and 
human dignity? If we have no such fear, why do we then proscribe 
them ?” 


(WASHINGTON POST AND TIMES HERALD, September 1, 1960) 
{ “The denial of a permit’ to speak is a suppression which runs di 
| rectly counter to the theory of the first amendment ... In Washing- 
ee by contrast Rockwell [was found] guilty of disorderly conduct 
and sentenced to $100 fine or thirty days in jail. The charge arose out 
of a disturbance from two speeches actually delivered... 

“Those in New York who kept Rockwell from speaking through 
court action and those in Washington who kept him from speaking 
... through their own disorderly conduct are playing Rockwell’s game 
. « By seeking to suppress him they fall in theetrap set by his cal- 





culated provocations.” 


] Pa tion of ‘immunities’ may not be 
nsurance y e 6 ° read to confer an immunity from 


(Continued from page 1) | taxation and, just as surely a loss 
could not take a different position | f ‘rights’ and ‘privileges’ can 
lfrom the Federal Government, | hardly be said to grant a freedom 
| which has continued to accept un-| from the obligation to pay a tax 
employment insurance taxes from}... The plain fact is that our Un- 
the Communist Party. j}employment Insurance Law was 
Pointing out that the Commu-| enacted to benefit the ‘unemployed 
nist Control Act cuts off “rights,| worker’, not the employer, and it 
privileges and immunities” of the|is the latter who is burdened with 
Communist Party, Justice Fuld ja tax in order to fulfill the pur- 
commented, “Certainly, a depriva-| poses of the statute.” 








| veyor of venom and panderer of hate spews forth a doctrine that, as | 
| the Mayor correctly states, ‘not a decent, responsible citizen in the | 


riot, 


exercise his right of 





| Furniture Needed 
| NYCLU is gratified by the 
|] response to our appeal for help 
| in furnishing our new offices at 
|| 156 Fifth Avenue. We have re- 
|| ceived generous contributions of 
|} furniture from Victor Gettner, 
William Butler and Lenore 
Tobin, and we are now reason- 
ably habitable, although a few 
additional pieces of office desks, 
chairs and miscellaneous equip- 
ment would be useful. ; 
The national offices of ACLU 
—across the hall from 
sorely need furniture, especially 
items for the legal department’s 
reception room, a long table for 
the law library, and desks and 
chairs generally. Don’t leave 
your furniture in storage; put 
it to good use in the cause of 
civil liberties. Call Mrs. Floyd 
at ACLU, OR 5-5990. 


us— 











Rockwell... 


page 1) 
pass upon the qualifications of the 
the content 


of his speech.” 


(Continued from 


speaker or possible 


Permit Is Only Question 

Mr. Redfield that 
“the only question is the issuance 
of a permit to speak. There is no 
to what 
|punishment should meted out 
for uttered. Nothing has 
yet been uttered. And if it be as- 
sumed for the sake of argument 
|that the petitioner probably will 
/utter offensive words, the with- 
holding of a permit on those 
grounds is an exercise of censor- 
ship, a power forbidden to an ad- 
ministrative official, 

“ ... Should it be assumed that 
the speech of the petitioner would 
be insulting to listeners and 
| others, and would lead to public 
disorder and therefore a permit 
;}may be denied, the answer is (1) 
this stage is merely one for a 
permit to speak, and therefore it 
cannot be determined what the 
speaker will say; (2) it has been 
repeatedly held by the highest 
courts that the possibility or even 
| probability of public dissension and 
disorder from speech is no ground 
for stifling speech. It is all the 
more a test of the freedom to 
speak when others are opposed to 
it. Only then is the constitutional 
right meaningful; (3) no statutory 
scheme has been provided for the 
examination of a speaker, but on 
the contrary, the Rules and Regu- 
| lations are explicit in stating that 
a permit will be granted without 
censorship.” 


emphasized 


‘occasion here consider 


be 


words 


The brief also stressed that on 
the basis of a number of court 
rulings, “the conclusion is ineyi- 
table that even if it were proved 
or conceded (and therefore a trial 
of such facts is unnécessary) that 
there is a probability of disorder 
resulting from _ the proposed 
speech, neither an administrative 
officer nor a court has authority 
to deny a permit to petitioner.” 

Violated Equal Protection 

The Union also contended that 
Rockwell was unlawfully discrim- 
inated against by the denial of a 
permit, in violation of his consti- 
tutional right of the equal protec- 
tion of the laws, 

The NYCLU Board of Directors 
had agreed on June 30 to support 
legal action establishing Rock- 
well’s right to speak. In agreeing 
to act as counsel in the action, Mr. 
Redfield expressed his own per- 
sonal revulsion to Rockwell’s group 
but stressed that “the real test 
of the right to speak comes in just 
such critical challenges as this 
case, involving a group hostile to 
everything we believe in. I be- 
lieve, therefore, that this chal- 
|lenge must be met if the guaran- 
itee of freedom of speech is to be 
i meaningful.” 


. 





SEPTEMBER, 1960 


CIVIL LIBERTIES IN NEW YORK 

















Civil Liberties in the News 














SCAD’s Jurisdiction Over Schools Challenged 


The NYC Board of Higher Education is challenging the right of | 
the State Commission Against Discrimination to investigate charges 
made in 1958 that the Queens College administration had discrimi- | 


nated against Catholic faculty members at Queens College. The 
Board obtained a show-cause order from State Supreme Court Jus- 
tice Henry Epstein Sept. 1, and the case later was adjourned until 
Oct. 11. The Board’s petition stated that SCAD’s investigation “will 
seriously prejudice, hamper and hinder” the administration and 
control of municipal colieges, maintaining that the Commission did 
not have jurisdiction over non-profit educational corporations. The 
case may provide a ruling on this question. Dr. James E. Allen, Jr., 
State Commissioner of Education, will file a “friend of the court” 
brief in the case, supporting the Board’s claim that the Board of 
Regents, not SCAD, should have full jurisdiction over education in 
the state. The NYC Board has made a study of the discrimination 
charges, with a subcommittee reporting that it had found “no pat- 
tern of religious discrimination at Queens College.” Gustave G. 
Rosenberg, Board chairman, stated that if SCAD were permitted 
jurisdiction, the college administration would be threatened by dis- 
satisfied faculty members. Dr. Elmer A. Carter, SCAD chairman, 
said that the unit had had jurisdiction over schools and at least one 
college for more than 15 years. He added that SCAD’s claim was 
based on an opinion by the State Attorney General in 1946 giving 
the Commission jurisdiction oyer a New York City hospital and 
the subdivisions of the state. 


Sailors Grounded as Risks Regain Job Rights 


Merchant seamen classed as poor security risks by the Coast Guard 
have won a 10-year legal battle to sail without discrimination 
through the New York hiring hall. Under a settlement made in a 
New York City federal district court, before their case came to 
trial, the seamen are again eligible for registration at the National 


Maritime Union and for jobs on ships having contracts with NMU. | 


Four years ago, a San Francisco federal district court had ruled 
that suspensions of seamen following Coast Guard loyalty investi- 


gations were unconstitutional, because the procedures in such in- | 


vestigations violated due process by refusing the seamen the right 
to confront and cross-examine their accusers. However, despite the 
ruling, the NMU and shipping employers refused work to seamen 
whose loyalty had been questioned, and 21 seamen brought the New 
York suit to compel the union and the companies to comply with 
the California order. 


Automatic Laundry Wins Sabbath Law Case 


A firm owning a self-service public laundry in Yonkers has won an 
appeal from a $10 fine for violating the State Sabbath Law. 
The Andok Corporation had been convicted in Yonkers City Court 
for violating the law barring unnecessary business on Sunday, after 
the police and parishioners of five nearby churches kept watch on 
the company’s automatic laundry. No company empleye was work- 
ing the laundry, but after several persons had gone in with bundles 
of dirty clothes and come out later with clean ones, the police served 
a summons on Andob officers. In July County Judge Frank S. Me- 
Cullough of Westchester reversed the conviction, noting that court 


decisions concerning the statute were conflicting and confusing, and | 
that there had been no evidence of any “disturbance, noise or other | 


commotion” to annoy the neighborhood. 


| 
| law 


Wiil You Volunteer? 


A few, a very few, NYCLU 
members have responded to our 
fervent calls for volunteers. 
Now that the kids are back in 
school, are there mothers who 
would like to add variety to 
their week by spending a few 
hours at the NYCLU office? 

Honorable mention to volun- 
teers over the summer: Mr. 
Harry Goldfarb and Mrs. Ger- 
trude Heinrich of Brooklyn; 
Mrs. Charles Brey of Hasting- 
on- Hudson. 











Loyalty Oath... 


] 


(Continued from page 1) 
general welfare of the community 
or group. 

| “Academic competence and good 
citizenship are the only valid, per- 
tinent and permissive test of 
student’s qualification for a diplo- 
ma. 

“We believe that it is unbecom- 
ling, bad educational policy, prac- 
jtice and example for a_ public 
{school system to use a threat to 
| withhold something earned, prized 
jand valued unless tae student 
isigns a formal pledge affirming 
| what he already has demonstrated. 

“Mr, Justice Jackson, writing 
ifor the U.S. Supreme Court in its 
iruling’ -against compulsory flag 
|salutine (West Virginia Board of 


a 


| Education y. Barnette, 1943) said, 
‘If there is any fixed star in our 
|constitutional constellation it 
that no official, high or petty, can 
prescribe what shall be orthodox 
jin politics, nationalism, religion, 
jor other matters of opinion or 


1s 


le e,° 
| force citizens to confess by words | 


jor act their faith therein. . .’” 
| Other organizations opposing the 
| oath included the Public Education 
| Association, Citizens’ Committee 
for Children, United Parents As- 
| sociations, Protestant Council, 
United Federation of Teachers 
(AFL-CIO), the Teachers Union, 
and the Bill of Rights Committee 
of the Bar Association of the City 
of New York. 

Edward Jahn, 16, who precipi- 
tated the controversy last March 
when he refused to sign a loyalty 
oath at Bayside High School, said 
| he considered the oath a form of 
| “coercion.” 

“T can’t say I will uphold every 
now and forever,” he com- 


Court Hears Test of Census Law’s Constitutionality | mented. “We in the high schools 


A retired Crompond, N.Y., contractor is trying to test the constitu- 
tionality of the census law, on the ground that Congressional repre- 


sentation is based on total adult population regardless of whether a | 


district disfranchises persons through poll taxes or literacy tests. 


Victor Sharrow refused to answer census questions last April and | 


was served with a grand jury subpoena. In August, he sought action 
in U. S. District Court to quash the subpoena and to impanel a spe- 
cial three-judge federal bench to investigate the law’s validity. Mr. 
Sharrow cited Section II of the 14th Amendment in arguing that 
any Congressional district which disfranchises any of its residents 
should have its population reduced by the number of such persons, 
with Congressional apportionment made accordingly. Assistant U.S. 
Attorney Gerald Walpin maintained that the question was not for 
the courts but for Congress to decide. Judge Frederick vanPelt 
Bryan reserved decision. 





Court has been sought to réverse 
@ decision by the Court of Appeals, 


Review Sought for Whitman 


Review in the U. S. Supreme) committee in 1956. He told the Sen- 


ate unit that he had been a mem- 


ber of the party from 1935. to 


which affimed the conviction of 
Alden Whitman on charges of con- | 
tempt of Congress. 

NYCLU has been underwriting 
costs of Whitman’s defense, with 
Gerhard P. Van Arkel and Thur- 
man Arnold of Washington, D. C., 
contributing their services as co-| 
counsel. 

Mr. Whitman, a copy editor for 
The New York Times,” was con-| 


victed after he refused to identify | 
former fellow-Communists before | 


the Senate Internal Security sub-! 


1948, prior to joining “The Times.” 


He received a suspended sentence 


lof six months and a fine of $500. 


Mr. his 


private 


claimed that 
and 


Whitman 

beliefs 
were not proper subjects for in- 
the 
that answering 


associations 


vestigation by subcommittee 


and the group’s 


| questions would have put him in| 


informer. He also 


Senate unit’s 


the role of an 
contended that the 
inquiry was devoted to investigat- 
ing “The Times” and thus invaded 
freedom of the press, 


| have been singled out as untrust- 


| worthy and we resent it. We have | 


{no objection to what the oath says 
but object to the fact that it 
compulsory.” 

The current loyalty pledge was 
adopted by the Board of Superin- 
itendents in 1934. It reads as fol- 


lows: “I hereby declare my loyalty | 


to the Constitution and government 
of the United States and of 
, State of New York, and I prom- 
ise to support their laws to the 
best of my ability.” 

A retired teacher, Mrs. 
| Alvarez, of the National Society of 
Patriotic Women of America, 
blamed the students’ protest 


against the oath on “progressive | 


education,” adding: 

“The protesters indicate we have 
given them 12 years of suspect 
schooling. They should have 


; learned we have more TVs, more 


radios and more autos than any 


other country and that one of the! 
jfirst things that would happen if 


the Communists took over would 
be that ali these wonderful things 


would be taken away and given to} 


another country.” 

There was some discussion that 
the Board might substitute the 
Ephebic Oath for the 


| recited 
by Athenian youths in ancient 


days, declaring their devotion to 
the city. 


| Act, 


is | 


the | 


Martha 


loyalty | 
| pledge. The Ephebic Oath, to be} 
in unison by graduating | 
students, is similar to that taken | 


Apatachin . . . 


(Continued from page 1) 


lable manner and that the occu- 


pants were well aware of their 


rights. 


constitutional 
Violates 4th Amendment 
In answering the judge’s ruling, 
ACLU NYCLU 
stopping of the cars was an “exer- 
of the 
meet the 
requirement 


and said that the 


the coercive 
State,” and did not 
Fourth Amendment’s 
that probable cause to believe a 
crime committed exists 
before without war- 
rant 
The brief cited Supreme Court 
decisions indicating that an officer 
cannot violate the privacy of the 
individual merely for the purpose 
of investigation, “and that a coer- 
cive interference with privacy must 
be supported by the justification 
required for an arrest ' 
ACLU and NYCLU argued that 
even if stoppage of the cars were 
not the equivalent of an arrest, 
the police cannot act on the basis 
of such flimsy evidence was 
present in the Apalachin roadblock. 
Judge Kaufman, it was noted, only 
required a showing of reasonable 
grounds for belief that a crime 
might have been committed. 


cise of power 


has been 
arrest 


be made. 


an 


can 


as 


Endangers Free Assembly 

The brief also showed how such 
a standard might seriously in- 
fringe on freedom of political ex- 
pression: “We must point out the 
danger of the doctrine of the Court 
below in connection with political 
assemblage. The only factor of 
any substance mentioned in justi- 
fication for the interception of ap- 
proximately 60 persons presumed 
to be leaving Barbara’s was the 
criminal conviction of the host over 
10 years before and suspicions of 
his involvement in other criminal 
activity, plus a 10-year-old con- 
viction of one of the visitors and 
the ‘criminal background’ of an- 
other ose 

“Thus, the standard set by the 
District Court in approving the 
interception at Apalachin would 
undoubtedly permit interception of 
those leaving a gathering at the 
home of, or inchiding a small pro- 
portion of, persons who had been 
convicted a considerable time be- 
fore or violating a law in the field 
of expression, such as the Smith 
which punishes conspiracies 
to advocate overthrow of the gov- 
ernment. Such past convictions 
would justify police interference, 
without any indication of any il- 
legal conduct on the part of the 
great majority of the people at- 
tending the assemblage or of any 
illegal purpose in holding the as- 
semblage.” 


WBAI-FM to Tape 
Chapter Discussions 

Civil liberties — discussions, 
taped at NYCLU, chapter meet - 
ings in coming months, will be 
broadcast on Station WBAI- 
FM, 99.5 me. 


This station, operated by the 


Pacifica Foundation, offers non- | 


commercial radio programs sup- 
ported mainly by voluntary*an- 
nual subscriptions of $12. The 
Pacifica Foundation started 
with KPFA in San Francisco 
and also runs KPFK in 
Angeles, both of which have 
broadcast programs sponsored 
by ACLU affiliates in those 
areas, 


Recognizing the vital need 
for more widespread discussions 
on civil liberties issues, NYCLU 
welcomes this opportunity to 
present legitimate controversial 
discussion to WBAI’s audience. 
The exact dates of the NLCLU 
broadcasts are not known at 
present, but they should start 
some time in October, 


Los | 


| 
| 
| 
| 
| 
| 


License Denial 


NYCLU is appealing an 
| affirming denial of a driver’s li- 
| cense, in a case concerning whether 
State Motor Vehicles Com- 

missioner may inquire into a pros- 
pective driver’s character and mor- 
al ~worth. 

The Appellate Division, First 
Department, State Supreme Court, 
affirmed a ruling by Special Term, 
Part I, which dismissed a petition 
by Louis Sabe] requesting review 
of the Commissioner’s denial of a 
| license. The latter court held that 
Sabel had failed to establish that 
denial of the license application 
was “unlawful or reasonable,” add - 
ing that the Commissioner “may 
considey factors other than an ap- 
plicant’s physical ability to oper- 
ate a motor vehicle .. .” 

Emanuel Redfield, NYCLU coun- 
i sel, representing Mr. Sabel in 
the case, which was outlined in 
our June issue. Mr. Sabel origin- 
ally was denied a license because 
of a previous criminal record. 
When he failed to disclose this 
record in a second application, he 
received a license but it was re- 
voked later on grounds of his hav- 
ing made a false statement on the 

| application. His subsequent appli- 
jcation, detailing all the correct 
| background on his record, was re- 
jected on the grounds that the 
Commissioner “must not only be 
satisfied as to your ability to op- 
erate a motor vehicle but must 
also be satisfied as to your fitness.” 

NYCLU maintains that no law 
gives the Commissioner authority 
to require applicants to satisfy 

|} him of their moral worth to drive 
a car, and that applying the broad 
authorization calling for “proof of 
his fitness as the Commissioner 
shall in his discretion require” is 
a vague and unlimited delegation 
of power and is therefore void, 
The case will be argued in October 
| before the Court of Appeals. 


| 


1 
oraer 


| the 


is 


a. et 


Disbarment... 


(Continued from page 1) 

ing the consequences of exercising 
the privilege,” our Supreme Court 
brief states. “In all cases decided 
by this court, there are to be 
found provisions which put the 
employee on notice that he would 
be discharged for using the priv- 
ilege, and therefore he was fore- 
warned of ‘the penalties. In that 
respect, there was some adherence 
to the requirements of due proc- 
Here there is none. The same 
(state) constitution which grants 
the privilege against self-incrim- 
ination also provides for the pen- 
jalty that to be visited upon 
| public officers who invoke the priv- 
|ilege before Grand Juries. 


ess. 


1S 


“ .. It follows that the courts 


| below ... failed to support their 
conclusion by any rule of law other 
than the broad ad hoc determina- 
tion that the conduct prescribed 
was within the powers of a 
court.” 


‘DeVeau Ruling ; * 


— 


(Continued from page 1) 
| Felix Frankfurter took note of the 
constitutional conced- 
ing that the bar on former felons 
|was drastic, but adding: 

“Duly mindful, as we are, of the 
promising record of rehabilitation 


contention, 


by ex-felons, and of the emphasis 
jon rehabilitation by modern peno- 
not for this 
to substitute its judgment 


logical efforts, it is 
court 
| for that of Congress and the Leg- 
lislatures of New York and New 
| Jersey regarding the social 
igery required by a situation ag 
|gangrenous as exposure of the 
iNew York waterfront had re- 
vealed.” 


sur- 
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“Legacy of Suppression.” 
Press, 1960. 56.50. 


By EMANUE 


* by Leonard W. Levy. 330 pages. The Belknap 


L REDFIELD 


Counsel, New York Civil Liberties Union 


The thesis of this scholarly work is that writers on con- 
stitutional law have been wrong in their conclusion that 
the First Amendment was adopted for the purpose of abol- 
ishing the common-law rule concerning prosecutions for se- 


ditious speech. By the com- 
mon law, criticism of the 
government or its personnel 
was deemed a crime, and the 
crime was aggravated if the 
criticism were true. 

At this point, it should be stated 
that the end sought to be achieved 
by the book is purely academic. 
Irrespective of the antecedents of 
the adoption of the First Amend- 
ment, it is beyond cavil; an adopted 
policy of our democracy, that pub- 
lic officers are servants of the 
people and criticism of them can 
only lead to better government. 

It is to the credit of the author 
that he readily admits that he is 
an historian and that the flexibil- 
ity of the Constitution allows room 
for acceptance of the principle of 
free speech, in scope sufficiently 
broad to include freedom to criti- 
cize the government. (The author 
is a professor of American consti- 
tutional studies at Brandeis Uni- 
versity, and Dean of the Graduate 
School of Arts and Sciences there.) 

He says, “Yet the case for civil 
liberties is so powerfully grounded 
in political philosophy’s wisest 
principles, as. well as the wisest 
policies drawn from ‘experience, 
that it need not be anchored to 
the past. No citizen, and certainly 
no jurist worthy, of his position, 
would or should conclude his judg- 
ment on either a constitutional 
question or a matter of public pol- 
icy by an antiquarian examination 
of the original meaning of the 
freedom of speech and press 
clause.” 

Studies History of Free Speech 

Whether one is convinced or not 
by the author, this well-written 
and fuliy documented dissertation 
should receive ready acceptance by 
civil libertarians for its historical 
investigation of freedom of speech 
extending about two centuries be- 
fore the adoption of the Bill of 
Rights in 1791. In exploring the 


———- 


field of speech, the author inevit 
ably encounters harassments by 
eeneral warrants, 
es, excessive 
jeopardy and self-incrimination, In 
the light of the past, a civil liber- 
turian will receive a_ better 
spective of the principles he sup- 
ports, and his heart will be made 
warm, realizing that the principles 
cherished by him have been tested 
crucibles of the 


unlawful search- 


bail. double 


arrests, 


per- 


in the turbulent 
past. 

The major portion of the book 
is devoted to the historical ante- 
cedents of the First Amendment, 
both in England and in the Colon- 
ies. Its purpose is to demonstrate 
that on the eve of the adoption 
of the Bill of Rights, the common- 
law rule on sedition was a legacy 
inherited by the colonists. Proof 
of the legacy amply offered 
through writings and cases of the 
period, There is danger, however, 
in accepting the force of a legacy 
in socivlogical pursuits as if a 
people could not escape from its 
past, and would mechanically re- 
spond to cultural accumulations. 

A radical 
changes, and in the case of the 
American Revolution, the funda- 
mental change was from a mon- 
archal type of government to a 
democracy. As part of that change, 
criticism of the government is to 
be expected as a necessary con- 
comitant to the functioning of the 
democracy, 

This analysis further 
ported by the historical utterances 
of Madison, the drafter of the Bill 
of Rights. The statements of that 
influential framer weigh more 
heavily on the scales of 
than the evidence of prior history 
We all know 
or two per- 
milieu). when 
Madison and 
prime movers 


is 


revolution produces 


is sup- 


proof 


offered as a legacy. 
how influential one 
may be in the 
events are shaped. 
Jefferson were the 


sons 
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Getiner, Dane 


Victor S. Gettner, attorney and! 
former vice chairman of NYCLU, 


| was elected chairman of the New | 


York affiliate, succeeding Prof.! 


| Charles A. Siepmann, at the an-| 
j}nual meeting of the NYCLU Cor- 


poration on June 14. 


Maxwell Dane, secretary-treas- 
urer of Doyle Dane Bernbach, Inc., 
advertising agency, was named 
vice chairman, and Robert M. 
Stein, vice president of Stein Hall 
& Co., Inc., export-import firm, 
was re-elected treasurer. Also re- 
named were NYCLU’s three coun- 
Nanette Dembitz, Emanuel 
Redfield and Stephen C. Viadeck. 

of the withdrawal of 
Weaver, a candidate for 
to the Board of Direc- 
remaining 15 candidates 
elected to the 
the Board. They 
Jallon, Albert H. 
William J. Butler, 
Mrs. Helen L. Buttenwieser, Hol- 
lis R. Cooley, John A. Davis, Os- 
mond K. Fraenkel, Charles Frank- 
el, Harold K. Guinzburg, Mary 
Conway Kohler, Emanuel Redfield, 
Charles A. Siepmann and Jack B. 
Weinstein. 


sel, 


Because 
Robert C. 
re-election 
the 
were all 
13 vacancies 
are: Charles 


tors, 
declared 
on 


of the Bill of 
force of their in- 
fluence diminished by 
the author’s allusion to Madison's 
as post facto. Nor can 
Jefferson’s part be detracted by 
reference to the sedition prosecu- 
tions said to have been instigated 
by him when he came to power. 
The failure of a man to perform 
what he preaches does not prove 
he had not preached. 

Persecution of Criticism Fought 

Resolution is not helped by the 
author confining the problem to 
the anterior and contemporary 
interpretations placed on laws 
covering seditious utterances. It 
the broader canvas of life 
that one must seek the answer. 
The English government in the 
Colonies provided many thorns for 
the irritations that led to the rev- 
olution. Persecution of criticism 
was one of them. It was inevitable 
that the democratic government 
which sprang from the Revolution 
would eliminate impediments to 
criticism of the of the 
people. 

The Bill of. Rights 
change the existing law 
tious libel if for no other 
than that it was inherently 
compatible with the funetioning of 
a democracy, for a government by | 
the people for the people must nec- 

subsume the right of 
criticism of its employees. 

The uproar against the Sedition 
Act of 1798, a few vears after the 
adoption of the First Amendment, 


adoption 
and the 
cannot 


in the 
Rights, 
be 


statements 


on 


Is 


servants 


sought to 
sedi- 
reason 


on 


essari ly 


is a reliable index of the mood of 
a democracy, in which 
had 
the 


ample 


a people in 
the 
ployees 
them. 
tlrat 


would 


rulers become the em- 
of 

It 

the 


not 


people who chose 


is demonstration 
demoerats 
e 


ot 


of 
the 


prevailed unde 


new era 


tolerate stifling 


criticism that had 


+] « >| . ‘ 
he monarchy. Legacy of suppres- 


sion there indeed was, but the new 


nation was born to reject it. 


| Now 


Elected NYCLU Officers 


VICTOR S. GETTNER 
Victo: is 
liberties. 
attorney 


ing 


In 


Gettner’ 
Our new 


by 


Ss 


hobby 
is 


cnairman 


corporate and real 
law, 
able and rewarding 


through NYCLU. 


Born in New York City, the son 
local 
Univer- 
He 
Civil 
in 
1955, shortly after he was admit- 


of an attorney, attended 
public schools, 
sity and Harvard Law 
joined the New York 
Liberties Committce 


ie 
Princeton 
School. 
City 
of ACLU 
and 
ever 


did 


the 
membe: 
years, he 


ted to 
active 
many 


bar, has been 
since, 


yeoman 


vice as chairman of NYCLU’s Leg- 


islative Committee. 


Among his other activities, 


Educational Foundation 
Urban 
a resident 
Gettner 


ties 
the 
of White 
Mr. married to 


IS 


a 


search chemist and has two sons. 


When he was asked to wear 


sion suit!” 


where he has 
number of 
NYCLU’s 


Issues, 


appeared 
to 
on 


on 
occasions 
viewpoint 


civil 
an 
profession, specializ- 
estadbe 
but he finds his most enjoy- 
contacts 


an 
For 


ser- 


he 
is a lecturer on real property law 
with the Practicing Law Institute, 
and a director of the Civil Liber- 
and 
League of Weschester. 
Plains, 


re- 


a 
dark suit and tie for this photo, 
he chuckled, “I'll wear my televi- 
For Victor Gettner is 
an old-timer on TV and on radio, 


a 
present 
current 
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of best friends are 
lawyers,” admits Maxwell Dan 
NYCLU’s new vice chairman, “and 
while need lawyers 
technical civil 
erties everybody’s 
Ideally, hope to 
many things through understand - 


“Some my 


we obviously 
for questions, 
business. 


accomp! 


is 
we ish 
ing and persuasion.” 

Maxwell Dane ought to know a 
good deal about just what can be 
achieved that way, 
past thirty-odd years he has been 
in the advertising field. He is now 
secretary-treasurer of Doyle Dane 
Bernbach, an 11-year-old new- 
comer in the field which 
has attracted widespread atten- 
tion. Recently, when maga- 
zine the ten outstanding 
ad campaigns in the past decade. 
four of them were theirs. 

A native of Cincinnati, 
Dane now lives on lower Fifth 
Avenue and takes courses in his- 
tory, philosophy and literature 
regularly at the New School. Ac- 
tive in philanthropy, he has headed 
the Advertising and Publishing Di- 
visions of the United Jewish Ap- 
peal and the Federation of Jew- 
ish Philanthropies this 

Mr. Dane is married and has one 
son, now working for his doctorate 
in English literature. As for his 
outside hobbies, his only comment: 
“My golf scores are lousy!” 


since for the 


agency 
one 


selected 


Maxwell 


past 


Veai 





war continues, there may 


with city officials, and by 


the suburbs, where the 


volunteer lawyers. our 


ship will meet the many 


of 





informal approaches seek 
problems that otherwise might lead to litigation. 

Organizationally, we can expect to concentrate our efforts in 
excellent 
has developed substantial interest in local activity. 

I look forward to a year in which our superb staff, our panel 
distinguished 
challenges 


° 

A Message from Our New Chairman 

Both the NYCLU and the national organization are enjoying 
unprecedented prestige and prosperity. Not only is our membership 
at an all-time high, but a large portion of the press gives us excel- 
lent coverage. We cannot allow this happy state of affairs to create 
complacency. Unfortunately, our membership includes but a_ tiny 
fraction of the community, and a large portion of the population 
lacks a real understanding of and devotion to civil liberties. 

We must take advantage of our good fortune by increasing our 
educational work and our yigilance. If the intensification of the cold 
be another period of hysteria with at- 
tacks on freedom of expression and other rights. 

During the coming year, our counsel and devoted group of co- 
operating attorneys will be concerned with litigation on many fronts, ] 
as reported in our newsletter. 
State Legislature, our executive director again will spend much of 
his time in Albany to express NYCLU’s position on vital issues in- 
volving civil librties. He also will continue to maintain close contacts 


During the coming session of the 


to eliminate 


work of our assistant director 


and loval member- 


which are certain 


hoard 
to arise. 
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